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Court of Appeals of the District of Columbia 


a 


No. 6082. 

Luther H. Reichelderfer et al., Appellants, 

vs. 

Raymond T. Johnson. 


Supreme Court of the District of Columbia. 

At Law. 

No. 82806. 


Raymond T. Johnson, Petitioner, 


vs. 

Luther IT. Reichelderfer, Herbert B. Crosby, 

C. Gotwals, Respondents. 


and John 


United States of America, 

District of Columbia, ss: j 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, ih said Dis¬ 
trict, at the times hereinafter mentioned, th£ following 
papers were filed and proceedings had, in thi above-en¬ 
titled cause, to wit: 


I 


1—6082a 
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I.. H. REICHELDERFER ET AL. VS. K. T. JOHNSON. 


1 


Petition for Mandamus. 

4 


Filed June 7, 1933. 

In the Supreme Court of the District of Columbia. 

Law. Xo. S2S0(>. 


Raymond T. Johnson, Petitioner, 


vs. 


Luther H. Reiciiklderfer, Herbert B. Crosby, and John 

C. Gotwals, Respondents. 

The petition of Raymond T. Johnson respectfully repre¬ 
sents to the Court as follows: 


1. He is a citizen of the United States, a resident of the 
District of Columbia, over the age of twenty-one years, and 
tiles this petition in his own right. 

2. The respondents, Reichelderfer, Crosby and Gotwals 

are citizens of the United States, residents of the District 
of Columbia and are sued herein as the duly appointed, 
qualified and acting Commissioners of the District of 
Columbia. 

i 

3. By Act of Congress dated April 5, 1933 the respond¬ 
ents were authorized to issue permits to individuals for the 
sale of beverages, including beer, containing one-half of 
one per centum or more of alcohol by volume and not more 
than 3.2 per centum of alcohol by weight. By Section 5 of 
the Act aforesaid it was, among other things, provided: 

“Any individual, partnership, or corporation desiring a 
permit under this Act shall file with the Commissioners an 
application therefor in such form as the Commissioners 
may prescribe, and such application shall contain such in¬ 
formation as the Commissioners may require, and (except 
in the case of an application for a solicitor’s permit) shall 
contain a statement setting forth the name and address of 
the true and actual owner of the premises upon which the 
business to be permitted is to be conducted. Before a per¬ 
mit is issued the Commissioners shall satisfy themselves 
(1) that the applicant is financially responsible, and 
2 generally fit for the trust to be in him reposed; (2) 
that the applicant, if an individual, or if a partner- 
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ship, each of the members of the partnership, or if a cor¬ 
poration, each of its principal officers and directors, is of 
good moral character; (3) that the applicant, if an indi¬ 
vidual, or if a partnership, each of the members of the 
partnership, or if a corporation, each of its principal offi¬ 
cers, is a citizen of the United States not less than 21 years 
of age, and has never been convicted of a felony; (4) ex¬ 
cept in the case of an application for a solicitor’b permit, 
that the applicant intends to carry on the business author¬ 
ized by the permit for himself and not as the agent of any 
individual, partnership, association, or corporation, and 
that he intends to superintend in person the management of 
the business permitted, or intends to have some qther per¬ 
son to be approved by the Commissioners manage the busi¬ 
ness for him; (5) that, in the case of an applicant for an 
“on sale’' or an “off sale” permit, no manufacturer or 
wholesaler of beverages (other than the applicant) has a 
substantial financial interest, direct or indirect, ini the busi- 

i 

ness for which the permit is requested or in the|premises 
in respect of which such permit is to be issued, and that 
such business will not be conducted with any monCy, equip¬ 
ment, furniture, fixtures, or property rented from, or 
loaned or given by, any manufacturer or wholesaler.” 

The said Act further provided that for each ‘joff sale” 
permit an annual tax of $50.00 should be paid and; that each 
application for such “off sale” permit should be accom¬ 
panied by said fee. 

4. Pursuant to the provisions of the aforesaid Act, and 
the rules and regulations promulgated by the respondents 
as authorized by said Act, a copy of which regulations is 
hereto attached and prayed to be read and considered as 
a part hereof, the petitioner on the 19th day of April, 1933, 
applied to the respondents for an “off sale” pemit to sell 
beverages upon the premises known as 4200 Wisconsin 
Avenue N. W., Washington, D. C., a copy of w^ich appli¬ 
cation is hereto attached as an exhibit and prajyed to be 
read and considered as a part of this petition. 

5. That, notwithstanding the petitioner has fully com¬ 
plied with all of the requirements of the aforesaid Act of 
Congress of April 5, 1933, as well as with all of the provi¬ 
sions of the aforesaid rules and regulations adopted 

3 by the respondents, the said respondents have re¬ 
fused to issue to the petitioner an “off sale” permit 
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for the sale of beverages on the premises aforesaid, which 
said refusal has resulted in great damage to him. 

Wherefore, The ' Premises Considered, the petitioner 
prays that a writ of mandamus may issue to the respon¬ 
dents, commanding them to issue to this petitioner an “off 
sale” permit, as applied for by him on April 19, 1933, as 
aforesaid. 

RAYMOND T. JOHNSON. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

Of Counsel for Petitioner. 

Raymond T. Johnson, being first duly sworn, on oath 
states that he has read the foregoing petition by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated as of his personal knowledge are 
true, and those stated upon information and belief, he 
believes to be true. 

RAYMOND T. JOHNSON. 

Subscribed and sworn to before me this 6tli day of June, 
1933. 

[seal.] W. CAMERON BURTON, 

Notary Public , D. C. 



COMMISSIONERS OF THE DISTRICT OF COLUMBIA 


EXECUTIVE OFFICE 


WASHINGTON 


April 6, 


1933. 


ORDERED: 


That the following regulations are adopted and promulgated 
in respect to the sale of beverages under the Act of Congress en¬ 
titled "An Act to provide revenue for the District of Columbia by 
taxation of beverages, and for other purposes", approved April 5, 
1935; 


REGULATIONS PRESCRIBED UNDER THE ACT OF CONGRESS EN¬ 
TITLED "AN ACT TO PROVIDE REVENUE FOR THE DISTRICT OF 
COLUMBIA BY THE TAXATION OF BEVERAGES, AND FOR OTHER 
PURPOSES", 


Section 1. Definitions. The term "beverage" as used in 
these regulations means beer, lager beer, ale, pQrter, wine, sim¬ 
ilarly fermented malt or vinous liquor and fruit juice containing 
one-half of 1 per centum or more of alcohol by volume and not more 
than 3.2 per centum of alcohol by weight. 


The word "permit shall mean a permit issued under 
the Act of Congress entitled "An Act to provide revenue for the 
District of Columbia by the taxation of beverages, and for other 
purposes", approved April 5, 1933. 

Section 2. Beverage Permit^ 3oar<i. There is hereby establish¬ 
ed a Board to be known as the "Beverage Permit Board" which shall 
be composed of such persons in the employ of the District of Col¬ 
umbia as shall be designated from time to time .-by the Commissioners 
of the District of Columbia. Said 3oard shall have such powers and 
perform such duties as may be prescribed in these regulations. 

Section 3. Applications. All applications for permits shall 
be made upon forms prescFiFed" by~the Commissioners. A separate ap¬ 
plication shall be giade for each place of business. Each such appli¬ 
cation shall be verified by the affidavit of the applicant if an 
individual, or by the members of a partnership, or by the proper 
officer of a corporation. Said application shall be filed with 
the Superintendent of Licenses and the required fee paid to the 
Collector of Taxes; said application when so filed and after the 
fee is paid shall be forwarded to the Beverage Permit Board, which 
is hereby authorized to call upon any department, division or agency 
of the Munipipal Government for any information it may desire with 
respect to sruch application. Said Board shall consider such 
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application, together with any other information which may 
be brought to its attention, and shall make a recommendation 
to the Commissioners for or against the granting of such ap¬ 
plication. If the Commissioners grant the application the 
Superintendent of Licenses shall issue the permit. Each per¬ 
mit shall be issued in respect of one place of business only. 

If the Commissioners deny the application the deposit made by 
the applicant shall be refunded. 

Section 4. Temporary Permits. Where the application 
for beverage permit does not show upon its face any reason why 
the desired permit should not be granted the Beverage Permit 
Board may in its discretion issue a temporary permit which, if 
accepted by the applicant, shall be subject to the following 
conditions: 

1. Such permit is issued subject to further investiga¬ 
tion and is revocable at the pleasure of the Commissioners with¬ 
out hearing or prior notice; 

2. In the event said permit is revoked because of any 
**lse statement contained in the application or accompanying 
statement, or for any cause arising subsequent to the issuance of 
the permit, no part of the permit fee deposited with said appli¬ 
cation. shall be refunded; 

3. If the said application is denied the temporary per¬ 
mit shall stand invoked and upon notice thxrrxrof ^ruch permit must 
be surrendered by the holder, in which event the permit fee shall 
be prorated and the balance refunded to the applicant; 

4. If the said application is approved the holder of the 
temporary permit, when so notified, shall within five days after 
such not!co-«uxrender the temporary permit and receive an annual 
permit which shall bear the same date as the temporary permit; 

5. At the expiration of said five days Haid temporary per¬ 
mit shall stand revoked and the holder thereof shall not be en¬ 
titled to the refund of any part of the permit fee deposited, but 

the annual permit may be issued upon the surrender of the tempor¬ 
ary permit. 

Section 5. Zoning*^ No "on sale" permit shall be issued 

for any establishment conducted in a residentia1 use district as 

defined in the Zoning Regulations and shown in the official atlases 

of the Zoning Commission, except for a restaurant conducted in a 

hotel, apartment house or club, and then only when the entrance to 

such restaurant is entirely inside of the hotel, apartment house or 

club, and no sign or display is visible from the outside of the build¬ 
ing. 



No "off sale" permit shall he issued for say establish¬ 
ment conducted in such residential use district except for an 
establishment conducted in a hotel, and then only if the en¬ 
trance to such establishment is entirely inside of the hotel 
and no sign or display is visible from the outside of the build¬ 
ing • 


No wholesaler's permit shall be issued for any establish¬ 
ment conducted in such residential use district, (Notes No 
bottling works are permitted by the Zoning Regulations to be 
established in residential or first commercial use districts!. 

No manufacturer’s permit shall be issued for any establish¬ 
ment conducted in a residential or first commercial use district, 
as defined in the Zoning Regulations and shown in the official 
atlases of the Zoning Commission. 

Section 6. Occupancy^Permits* Except in the case of a 
solicitor, no permit shall be issued to any person unless he is 
the holder of a certificate of occupancy issued under the author¬ 
ity of the Zoning Act and the regulations promulgated thereunder 
for the business for which such permit is sought to be obtained. 

Section 7. Restriction on Sa_les__Ne_ar Schools_, 2tCj*_, No 
"on sale" permit shall be granted for any establishment conducted 
on premises lying within a radius of two hundred feet of the prem¬ 
ises of any public, private or parochial primary or high school, or 
church or place of religious worship. This section shall not apply 
to the renewal of permits, and shall not prohibit the granting of 
such permit to a hotel or club located within such radius at the 
date of the adoption of these regulations 1 , nor shall it prohibit the 
granting of such permit to a restaurant located within such radius 
at the cate of the adoption of these regulations, provided such 
restaurant is not conducted on prexnises lying within a radius of 
200 feet of the premises of any such school. 

Section 8. Posting of__Perrnits. ^7ith the exception of sol¬ 
icitor’s permits, all permits must be conspicuously posted on the 
premises of the permittee and said permits shall be accessible at 
all times for inspection by the police or other officers duly au¬ 
thorized to make inspections. Solicitors shall exhibit their per¬ 
mits when requested to do so by any of the above mentioned officers. 

Section 9. Posting of Notice. The holder of each "off sale" 
license shall post in a conspicuous’ place cn his premises a sign 
/ stating in substance that "Prinking of beverages as defined in the 
Act of Congress of April 5, 1933, is not permitted in these premises" 

I Thi s sign shall be not less than one square foot in area, with letter 
mg not less than 1/2 inch in height, and easily legible. 
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Section 10. Serving B?ve rages_ ^ith__Mea!.s_ L Etc.# The serv¬ 
ing of amy beverage with any meal for which meal a charge is 
made or at any table far the use of which a charge is made, or at 
any dance or entertainment of any character for which an admission 
fee is charged shall constitute a sale of such beverage. 

i 

Section 11. Sales. By T ’On__Se_le_ ?t __Permi11ees_. No beverage 
shall be sold or served by any "on sale" permittee in any closed 
conta iner. 


Section 12. Clubs^* No club holdinggan "on sale” permit 
shall sell beverages to any person not a bona fide member of such 
club or a bona fide guest of such member. 


Section 1?. Private Rooms. The authority, if granted by 
the Commissioners for any nstaurant holding an "on sale" permit 
to sell or serve beverages to assemblages of more than six in¬ 
dividuals in a private room, shall specify such room and shall be 
posted in a conspicuous place therein. 


Section 14. Prohibition Against Delivery __?or Immediate 
Consumption £n_Jhibl_ic_ Space.. No "off sale" permittee shall know¬ 
ingly deliver any beverage for immediate consumption upon any 
street, avenue, alley, highway, footway, sidewalk, parking or other 
public space in the District of Columbia* 


Section 15. Sales_ Dy Kanufactiirer^sjDr uho_iespiers Hnde_r 
^0F?JopI£ ?T JLicense^s, A manufacturer or wholesaler holding an "off 
sale" permit may sell beverages in barrels, kegs, sealed bottles 
and other sealed containers not furnished by the purchaser of such 
beverages. 


Section 16. Transfer__of Permits• Permits may be transferred 
on application upon the conditions applicable to granting the or¬ 
igin* 1 permit and the Superintendent of Licenses shall issue a 
certificate of such transfer when the same is approved by the Com¬ 
missioners. 


Section 17. Revo cat ion__of Permit_s. 'JThenever the Commission¬ 
ers have reasonable cause to" believe that any permit (other than 
a temporary permit) should be revoked they may notify the Beverage 
Permit Board which shall obtain and consider all information with 
respect to the said permittee which is relevant and material to the 
said permit and if it deems, after such investigation, that the 
facts of the case so v/arrant, the said Board shall notify the person 
to whom such permit was issued by registered mail at the last address 
recorded by said person with the Superintendent of Licenses, and 
shall fix a time and place for hearing the said person, and any others 








who may be concerned, as soon as possible thereafter. The per¬ 
mittee may appear in his defense in person or through counsel and 
shall be entitled to offer evidence before said Board in respect 
of the charges against him. Any testimony on behalf of or against 
the permittee produced before said Board shall be taken down steno- 
graphically, transcribed into typewriting, ard after consideration 
by said Board, shall be forwarded to che Ccmmicricners with its 
recommendation thereon. If the person whe^e permit is sought to 
be revoked shall waive hearing or shall fail tc appear at the time 
and place set for such hearing or shall appear ana fail to adduce 
any evidence before said Board, the sard board shall report to the 
Commissioners the facts as found by them tc c::ist, together with 
its recommendation thereon. The Commissioners may approve or dis¬ 
approve the recommendation of said Board. 


LUTEE3 H. HEICHELDERFEB 


HER BEIT B. CROSBY 


'OHN 0. OOT™ALS 


Commissioners of the district of Columbia 



Do not write in this space. To be 

used by Beverage I'ermit Board. 


COMMISSIONERS OF THE 
DISTRICT OF COLUMBIA 

APPLICATION FOR A PERMIT FOR THE MANU¬ 
FACTURE AND SALE OF BEVERAGES UNDER 
THE ACT OF CONGRESS APPROVED 
APRIL 5, 1933 


_ 10 _ 

Do not write in this space. To be 
filled in by Zoning Clerk. 

CERTIFICATE OF OCCUPANCY 
PERMIT 


Business. 


Zoning. 


Zoning Clerk. 


IMPORTANT NOTICE 


I -it* making of any false statement in this application may subject the offender to the penalty prescribed by law for perjury. 
Detection of such false statement may result in the refusal of a permit pr, if granted, in the revocation of the same. Applicant 
saor.i : carefully read the act of Congress approved April 5, 1933, and the rules and regulations prescribed thereunder. 

' ' b>sale permits are issued only for bona fide restaurants (which have been established and are doing business for at least 
two months immediately prior to the application for such permit); bona fide hotels, or bona fide incorporated clubs with annual 
mas of at least $0, and authorize the permittee to sell beverages defined in said act of Congress for consumption on the premises 
designated in the permit, (a) in the case of restaurants at public tables, but no beverage shall be sold or served in any room not 
used primarily for the serving and consumption of food except that beverages may be sold or served to assemblages of more than 
si\ individuals in private rooms or at private tables when expressly authorized by the Commissioners, or (6) in the case of hotels 
(>r clubs at tables or in the rooms of guests or members. “On-sale” permits are $100 per annum. 

“Off-sale” permits authorize the permittee to sell such beverages,for consumption only off the premises designated in the 
permit and not to other permittees for resale, but such sale shall be made only in the immediate container in which the beverage 
was received by the “off-sale” permittee. In the case of an “off-sale” permit held by the holder of a manufacturer's or whole- 
sa:' r s permit, sales may be made only in such closed containers as the Commissioners by regulation may prescribe. No 
oh-sale permit shall be issued or remain in force with respect to any premises for which an “on-sale” permit is in force. 
(1 '-sale permits are $50 per annum. 

-danuiacturer’s permits authorize the permittee to manufacture such beverages and to sell the same in barrels, bottles, or 
otnc'- closed containers to other permittees for resale only. Manufacturer’s permits arc $1,000 per annum. 

Wholesaler's permits authorize the permittee to sell such beverages in barrels, bottles, or other closed containers to other 
permittees for resale only. Wholesaler’s permits are $250 per annum. 

1 tie nolder of a manufacturer’s or wholesaler's permit shall not be entitled to hold an “on-sale” permit and may hold only 
' He off-sale” permit, which shall be issued only with respect to the premises designated in his permit as a manufacturer or 

wholesaler. 

No “on-sale” or “off-sale” permittee shall purchase any beverage from any manufacturer or wholesaler doing business 
om.side of tlie District of Columbia and not holding a permit issued under the provisions of said act, and transport or cause the 
same to be transported into the District of Columbia for resale, unless such manufacturer or wholesaler has obtained from the 
Commissioners of the District of Columbia a certificate of approval. 

i 

The term “Beverage” as used in said act of Congress approved April 5, 1933, means beer, lager beer, ale, porter, wine, 
Similarly fermented malt or vinous liquor, and fruit juice containing one-half of 1 per centum or more of alcohol by volume and 
not more than 3.2 per centum of alcohol by weight. 

The following application must be properly filled out in ink or typewriting and all information required therein given. This 
application must be made by the owner of the business for which a permit is desired. 


The required fee in full must accompany the application. 


1- State full name and address of applicant 


3. State kind of permit desired 


(“On-sale”, “Off-sale”, Manufacturers, or Wholesalers) 


3. State whether applicant is an individual, partnership, or corporation 


( 1 ) 
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4. If applicant is an individual, give the following information. 

(а) State age., color.. sex . 

(б) Is applicant a citizen of the United States?. 

(c) How long has applicant resided in the District of C olumbia?. 

(d) How long has applicant been engaged in business in the District of Columbia? 

(e) Has applicant ever been convicted of a crime?. 

(/) If your answer to question no. 4 (e) is ‘'yes”, state what crime. 


5. If applicant is a partnership, give the following information: 

(a) State as to each partner— 

Full name Address Age Color Sex 



(6) Is each partner a citizen of the United States?. 

(c) How long has each partner resided in the District of Columbia? 


(d) How long has each partner been engaged in business in the District of Columbia? 


(e) Has any partner ever been convicted of a crime?.... 

(/) If the answer to question no. 5 (e) is “yes”, state the name of the partner and the crime of which convicted? 
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6. If the applicant is a corporation, give the following information: 

(a) State as to the president, each vice president, secretary, treasurer, and each director_ 

Full name Title Address Age Color 



\b; What is the length of time each officer and director has resided in the District of Columbia? 

















































District of Columbia, ss: 


IS 

We.and .. 

being first duly sworn on oath depose and say that we are the persons who have signed the foregoing “Accompanying Statement A” 
and that the answers to the questions, and other statements contained therein, are true to the best of our knowledge and belief. 


Subscribed and sworn to before me this.day of., 193 

Notary Public, D.C . 

ACCOMPANYING STATEMENT (B) 

(To be used when the applicant designates a manager for the business for which a beverage permit is desired.) 

1. State as to the manager designated in the accompanying application the following: 

Full name Address Age Color Sex 


2. Is such designated manager a citizen of the United States? 

3. How long has he resided in the District of Columbia?. 

4. Has he ever been convicted of a crime?. 

5. If the answer to question 4 is “yes” state what crime. 


6. Does such designated manager intend to superintend in person the management of the business for which the permit 
is desired? . 


(Signature of designated manager) 


District of Columbia, ss: 


(Signature of applicant) 


We.and., being first 

duly sworn on oath depose and say that we are the persons who have signed the foregoing “Accompanying Statement B” and 
that the answers to the questions, and other statements contained therein, are true to the best of our knowledge and belief. 


Subscribed and sworn to before me this 


day of 


, 193 


V. «L 


16812 $ 


Notary Public , D.C . 
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(c) If no one of said officers (excluding the directors) is a resident of the District of Columbia what is the full name and 
address of the individual managing the affairs of the corporation in the District of Columbia and how long has he 
resided therein? .—. 


(d) Has any such officer, director, or manager ever been convicted of a crime?. 

(e) If the answer to question no. 6 (d) is “yes”, state name of such officer, director, or manager and the crime of which 

convicted? ... 

(f) Where was the corporation incorporated?... 

( g ) How long has it been engaged in business in the District of Columbia? ... 

7. Upon what premises is the business to be conducted? (Give street and number.) 

If all of said premises is not to be used for the conduct of the business, state particular portion of the premises to be so used? 


8. State full name and address of the true and actual owner of the premises upon which the business is to be conducted. 

(NOTE.—In the case of an application for an “ on-sale ” or "off-sale” permit, if the true and actual owner of the premises is one other than the applicant, the 
questions on the form entitled "Accompanying Statement A” most be answered under oath by such owner and the applicant and attached to this application.) 

9. Does the applicant intend to carry on the business for which the permit is desired for himself and not as the agent of any 

individual, partnership, association, or corporation?_ 

10. If applicant is an individual does he intend to superintend in person the management of the business for w’hich the permit 

is desired?_ 

11. If the answer to question no. 10 is “no”, state the name of the individual hereby designated to superintend in person the 

management of such business_ 


12. If applicant is a partnership, does one of the partners intend to superintend in person the management of the business for 

which the permit is desired?_ 

13. If the answer to question no. 12 is “yes”, what is the name of such partner?_ 


















14. If the answer to question no. 12 is “no”, state the full 


name of the individual hereby designated to superintend in person 


i..c management of the business for which the permit is desired.. 

15. If the applicant is a corporation state the full name of the individual hereby designated to superintend in person the man¬ 


agement of the business for which the permit is desired. 


(NOTE. If* manager is designated, the questions on the form entitled “Accompanying Statement B” mast be answered under oath by the applicant and 
such manager and be attached to this application.) 

16. In t :ie case of an application for an “on-sale” or “off-sale” permit the applicant shall answer the following questions: 

(a) Has any manufacturer or wholesaler of beverages as defined in the act of April 5, 1933 (other than the appli- 

i 

cant), any financial interest, direct or indirect, in the business for which the permit is desired?. 


(b) If the answer to question no. 16(a) is “yes”, state the nature and amount of such interest. 


(c) Will the business for which the permit is desired be conducted with any money, equipment, furniture, fixtures, or 

property rented from or loaned or given by any manufacturer or wholesaler of such beverages?. 

(d) Has any manufacturer or wholesaler of such beverages (other than the applicant) any financial interest, direct 

or indirect, in the premises on which the business will be conducted?. 

(e) If the answer to question no. 16(d) is “yes” what is the nature and amount of such interest?. 


17. Has the applicant received or applied for any other permit under the act of April 5, 1933?.. 

IS- If the answer to question no. 17 is “yes”, state the number and kinds of such permits. 

l • 

19. In the case of an application for an “on-sale” permit, has the applicant a room upon the premises on which the business is to 

be conducted used primarily for the serving and consumption of food?... 

20. In the case of an application for an “on-sale” permit for a restaurant, has such restaurant been established and doing business 

for two months immediately prior to the date of this application?... 

21. In the case of an application for an “on-sale” permit are the premises on which the business is to be conducted within a 

radius of 200 feet of the premises of any public, private, or parochial primary or high school, or church or place of religious 

worship?. 

22. In what use district are the premises zoned?.*.-. 

(Residential, first commercial, second commercial, or industrial) 

23. What is the number of applicant’s certificate of occupancy and for what business was it issued?...— 
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24. In case the applicant is a club what are the annual dues and how are they paid?. 

25. Has applicant any judgments against him outstanding and unsatisfied?. 

26. Is applicant delinquent in the payment to the District of Columbia of any real estate or personal property taxes, general or 

special, or water rents?... 

27. Give the name and address of one person in the District of Columbia with whom applicant has done business, preferably a 

bank.-. 


(Signature of applicant If an individual) 


(Signatures of partners if a partnership) 


(Name of corporation) 


Bv 


(Signature of officer of corporation authorized to sign this application) 


(To be executed if applicant is an individual) 

District of Columbia, $$: 

I., being first duly sworn depose and say that I am the individual 

who executed the foregoing application for beverage permit; that the answers to the foregoing questions and other statements 
contained in this application are true to the best of my knowledge and belief. 


Subscribed and sworn to before me this 


day of 


, 193 


Notary Public. D.C. 


(To be executed in case the applicant is a partnership) 

District of Columbia, $$; 

% 

We... 

being first duly sworn depose and say that we are the members of the partnership making the foregoing application for beverage 
permit and that the answers to the foregoing questions and other statements contained in this application are true to the best 
of our knowledge and belief. 


Subscribed and sworn to before me this 


day of 


, 193 


Notary Public , D.C . 

























District of Columbia, ss : 


(To be executed in case the applicant ia a corporation 


the . of the . L 

beverage permit and that the answers to the foregoing questions 
the best of my knowledge and belief. 


being first duly sworn on oath depose and say that I am 


which made the foregoing application for 


and other statements contained in this application are true to 


Subscribed and sworn to before me this 


day of 


193 


Notar iy Public , D.C. 


ACCOMPANYING STATEMENT (A) 

(To be used in case the applicant for an “On-Sale” or “Off-Sale” permit is not the true and actual owner 

of the premises upon which the business is to be conducted) 


1. Give location of premises upon which business is to be conducted 


2. State the name and address of the true and actual owner of the premises 


3. Is such person the holder of the title of record? . 

4. If the answer to question no. 3 is “no"— 

(a) State nature and character of the ownership of the true and actual owner 


(£>) State name and address of the holder of title of record 


5. Has any manufacturer or wholesaler of beverages (other than the applicant) any financial interest, direct or indirect, in the^ 

said premises?_ 

6. If the answer to question no. 5 is “yes", state nature, character, and amount of such interest- 


(Signature of true and actual owner) 


(Signature of applicant) 
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15 Answer to Petition for Writ of Mandamus. 

Filed June 16, 1933. 




timbered 2 


The respondents, Luther H. Reichelderfer, Herbert B. 
Crosby, and John C. Gotwals, for answer to the pbtition for 
writ of mandamus and for return to the rule to show cause 
issued thereon sav: 

1. They admit the averments of paragraph numbered 1 
of the petition. 

2. They admit the averments of paragraph nj 
of the petition. 

3. They admit the averments of paragraph numbered 3 
of the petition. 

4. They admit the averments of paragraph numbered 4 
of the petition. 

5. Answering the averments of paragraph numbered 5 
of the petition, respondents deny that petitioned has fully 
complied with all the requirements of the Act of Congress 


of April 5, 1933. Respondents, however, admit 


that they 


have refused to issue petitioner an “off sale” permit for 
the sale of beverages on premises known as 4200 Wisconsin 
Avenue, Northwest, Washington, D. C. 

Further answering said petition, respondents 1 aver that 
the said application filed by petitioner stated! that said 
premises were owned by one Christian Heurich, Jr.; that 
petitioner accompanied his said application with an affida¬ 
vit made by said Christian Heurich, Jr., in which the affiant 
stated that he is the treasurer of the Chr. Heuricfh Brewing 
Company, a corporation, and is the owner of l,02p shares of 
the stock of said corporation out of a total capitalization of 
8,000 shares at a par value of One Hundred Dollars ($100) 
each. 

Respondents further aver that said Chr. Heujrich Brew¬ 
ing Company has made application for and been granted 
a manufacturer’s permit under said Act of April 5, 1933, 
and that said corporation is now engaged in the 
16 manufacture of beverages as defined in said Act; 

that upon the consideration of the application of 
petitioner and the affidavit accompanying the same the re- 
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spondents, acting as the Board of Commissioners of the 
District of Columbia, determined that a manufacturer of 
beverages as defined in said Act had a substantial financial 
interest direct or indirect in the premises in respect of 
which such permit is desired, and on the 26th day of May, 
1933, entered the following order: 

* 4 Ordered: 

That upon consideration of the application of Raymond 
T. Johnson, 4200 Wisconsin Avenue for an off sale beverage 
permit under the Act of Congress of April 5, 1933, said 
application being Number 1765, the Commissioners of the 
District of Columbia hereby deny said application and 
direct the refund to the applicant of the deposit made by 
him with said application; said application is denied on the 
following ground: 

That Christian Heurich, Jr., owner of said premises 4200 
Wisconsin Avenue, upon which the business of the appli¬ 
cant is to be conducted, is the treasurer of the Chr. Heurich 
Brewing Company which is engaged in the business of 
manufacturing beverages as defined in the Act of April 5, 
1933, and that said Heurich is the owner of 1,020 shares out 
of a total capitalization of 8,000 shares at the par value of 
$100 each of said corporation, and that, therefore, a manu¬ 
facturer of such beverages has a substantial financial in¬ 
terest, direct or indirect, in the premises in respect of which 
such permit is desired. 

Bv order of the Board of Commissioners, D. C. 

DANIEL E. GARGES, 
Secretary to the Board.” 

Wherefore having fully answered respondents pray that 
the petition herein be dismissed and the rule to show cause 
issued thereon be discharged. 

LUTHER H. REICHELDERFER, 
HERBERT B. CROSBY, 

JOHN C. GOTWALS, 

Commissioners of the District of Columbia. 

WILLIAM W. BRIDE, 

W., 

Corporation Counsel , D. C., 

VERNON E. WEST, 

Assistant Corporation Counsel , 

Attorneys for Respondents. 
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District of Columbia, ss : 

We, Luther H. Reichelderfer, Herbert B. Ctosbv, and 
John C. Gotwals, Commissioners of the District of 
17 Columbia, a municipal corporation, da solemnly 
swear that we have read and know the contents of 
the foregoing petition by us subscribed and than the state¬ 
ments therein made we verily believe to be true. 

LUTHER H. REICHELDERFER. 

HERBERT B. CROSBY. 

JOHN C. GOTWALS. I 

Subscribed and Sworn To before me this l(pth day of 
June, 1933. j 

[seal.] ADAM A. GIEgEL, 

Notary Public, I). C. 

Demurrer to Answer of Respondents. 

Filed June 22, 1933. 

# * # * * * | * 

The petitioner says that the answer of the respondents 
is bad in subatance. 

LECKIE & SHERIER, 

By JOSEPH T. SHERlER, 

j i 

Attorneys for Petitioner. 

I # 

Supreme Court of the District of Columbia. 

Monday, July j31, 1933. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

# * * * * * j # 

Upon consideration of the demurrer filed hetein, to the 
answer, the same having been heretofore duly argued and 
submitted to the Court, it is ordered that said demurrer 
be, and the same is hereby sustained. Whereupon, the 
respondents by their attorney of record elect to stand on 
said answer and judgment is ordered in accordance there¬ 
with. | 

18 Wherefore, it is considered that the petition for 
mandamus filed herein be, and the same is hereby 
sustained, and it is further ordered that the writ of man¬ 
damus do forthwith issue out of the Clerk’s Office directed 
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to the respondents herein, commanding them to issue to this 
petitioner an “off sale'’ permit, as applied for by him on 
April 19, 1933. , 

From the foregoing judgment the respondents by their 
attorney of record, in open Court, note an appeal to the 
Court of Appeals of this District. 

Assignments of Error. 

Filed August 11, 1933. 

The Trial Court erred— 

1. In sustaining the demurrer to the respondents’ answer. 

2. In not overruling the demurrer to respondents’ 
answer. 

3. In holding that Christian Heurieh, Jr., is not a man¬ 
ufacturer of beverages within the meaning of the Act of 
Congress entitled “An Act to provide revenue for the Dis¬ 
trict of Columbia by the taxation of beverages, and for 
other purposes” approved April 5, 1933. 

4. In not holding that a manufacturer of beverages has 
a substantial financial interest direct or indirect in the 
business for which petitioner requested an “off sale” 
permit. 

5. In not holding that a writ of mandamus should be 
denied in this case in the exercise of a sound judicial 
discretion. 

WILLIAM W. BRIDE, 

W., 

Corporation Counsel , D. C. 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C. y 

Attorneys for Respondents. 

19 Designation of Record. 

Filed August 11, 1933. 

*#***«• 

The Clerk of the Court will please prepare a tran¬ 
script on appeal to the Court of Appeals of the District 
of Columbia and include therein the following: 
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1. Petition for writ of mandamus. 

2. Answer of Respondents. 

3. Demurrer to answer. 

4. Order sustaining demurrer. 

5. Judgment. 

6. Note of appeal- 

7. Assignments of error. 

8. This designation. 

WILLIAM W. BRIDE, j 

W., | 

Corporation Counsel, D. C ., 
VERNON E. WEST, j 
Principal Assistant Corporation Counsel , D | C., 

Attorneys for Respondents. 

20 Supreme Court of the District of Colurrfbia . 

United States of America, | 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the; foregoing 
pages numbered from 1 to 19, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copy of which is m^de part of 
this transcript, in cause No. 82806 at Law, wherein Ray¬ 
mond T. Johnson is Petitioner and Luther II. Rei.elielderfer 
et al. are Defendants, as the same remains upon the files 
and of record in said court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, 
in said District, this 2nd day of October, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

j Clerk. 

I 

Endorsed on cover: District of Columbia Suprbme Court. 
No. 6082. Luther H. Reichelderfer et al., Appellants, vs. 
Raymond T. Johnson. Court of Appeals, District of Colum¬ 
bia. Filed Oct. 3, 1933. Henry W. Hodges, Cleitk. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1933 


No. 6082 


Luther H. Reichelderfer, Herbert B. Crosby, 
and John C. Gotwals, Commissioners of the Dis¬ 
trict of Columbia, Appellants 

v. i 

Raymond T. Johnson, Appellee 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 

This is a mandamus proceeding brought ir} the 
Supreme Court of the District of Columbi^. by 
appellee, petitioner below, against the appellants, 
the Commissioners of the District of Columbia, to 
compel the latter to issue to the appellee a permit 
to authorize him to sell beverages, including beer, 
containing one half of 1 per centum of alcohil by 
volume and not more than 3.2 per centum of alcohol 
by weight. The particular form of permit desired 
is what is known in the Act of Congress of April 5, 
1933, as an “off-sale” permit, which authorizes the 
permittee to sell such beverages for consumption 
only off the premises designated in the permit (Rec¬ 
ord, pp. 2-4). From the answer (Record, pp. 19, 20) 

(i) 


it appears that the sole reason the appellants refused 
to issue the desired permit to appellee was that the 
premises known as “4200 Wisconsin Avenue, North¬ 
west ? \ upon which appellee conducts his place of 
business, were owned bv one Christian Heurich, 
Junior. It further appears that the petitioner ac¬ 
companied his application for said permit with the 
affidavit of said Christian Heurich, Junior, in which 
said Heurich stated that he is the treasurer of the 
Chr. Heurich Brewing Company, Incorporated, and 
the owner of 1,020 shares of the stock of said corpo¬ 
ration out of a total capitalization of S.000 shares 
at a par value of One Hundred Dollars (§100) each. 
It further appears that the Chr. Heurich Brewing 
Company had made application for and been granted 
a manufacturer’s permit to manufacture the bever¬ 
ages defined in the Act of Congress approved April 
5, 1933, and said corporation is now engaged in the 
manufacture of such beverages. It is further alleged 
that the appellants, acting as the Board of Com¬ 
missioners of the District of Columbia, found from 
the facts here recited that a manufacturer of bever¬ 
ages had a substantial financial interest, direct or 
indirect, in the premises in respect of which the 
permit was desired. 

A demurrer to the answer was filed which was sus¬ 
tained by the Court (Rec. p. 21). The appellants 
elected to stand upon the answer filed and judgment 
was accordingly entered in favor of the petitioner 
(Rec. p. 21). From this judgment the case w^as ap¬ 
pealed to this Court (Rec. p. 22). 
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ASSIGNMENTS OF ERROR 

i 

i 

The Trial Court erred— j 

1. In sustaining the demurrer to the respondents’ 
answer. 

2. In not overruling the demurrer to respondents’ 
answer. 

3. In holding that Christian Heurich, Jr., is r ot a 
manufacturer of beverages within the meaning o: the 
Act of Congress entitled “An Act to provide revenue 
for the District of Columbia bv the taxation of bev- 
erages, and for other purposes”, approved Apifil 5, 
1933. 

4. In not holding that a manufacturer of beveijages 
has a substantial financial interest direct or indirect 
in the business for which petitioner requested an 
“Off-sale” permit. 

5. In not holding that a writ of mandamus should 
be denied in this case in the exercise of a spund 
judicial discretion. 

ARGUMENT 

One of the principal objections to the method of 
the sale and distribution of beer prior to prohibition 
was the fact that brewers and wholesalers of beer 
would monopolize and control the retail business. 
This was accomplished in different ways. Sonje of 
the brewers and wholesalers would themselves con¬ 
duct numerous places at which their beer was sold 
at retail; others purchased the most advantageous 
locations in a city and refused to rent them tp re¬ 
tailers, except upon certain prescribed conditions, 
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such as that only the beer manufactured or sold bv 
the landlord be purchased. In other cases the 
brewer or wholesaler would lend money or equipment, 
upon similar conditions, to one wishing to go into 
the business of selling beer. This Congress sought 

i 

to prevent in the Act approved April 5, 1933, which 
legalized the sale of certain beverages defined therein 
containing not more than 3.2 per centum of alcohol 
by weight. 

Section 4, paragraph 5 (b) of said act provides: 

The holder of a manufacturer's or whole¬ 
saler's permit shall not be entitled to hold an 
“on-sale” permit and may hold only one 
“off-sale" permit, which shall be issued only 
in respect of the premises designated in his 
permit as a manufacturer or wholesaler. 

Section 5 provides in part: 

Before a permit is issued the Commissioners 
shall satisfy themselves * * * (5) that, in 
the case of an applicant for an “on-sale” or 
an “off-sale” permit, no manufacturer or 
wholesaler of beverages (other than the appli¬ 
cant) has a substantial financial interest, direct 
or indirect, in the business for which the per¬ 
mit is requested or in the premises in respect 
of which such permit is to be issued, and that 
such business will not be conducted with any 
money, equipment, furniture, fixtures, or 
property rented from, or loaned or given by, 
anv manufacturer or wholesaler. 

Section 8 of the Act provides: 

Sec. 8. If any manufacturer or wholesaler of 
beverages shall have any substantial financial 
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interest, either direct or indirect, in the busi¬ 
ness of any other “on-sale” or “off-sale” per¬ 
mittee, or in the premises on which said busi¬ 
ness is conducted, the Commissioners shalb in 
their discretion, revoke the permit issued in 
respect to the business in which such manu¬ 
facturer or wholesaler is so interested. Xo 
manufacturer or wholesaler of beverages shall 
rent, lend, or give to any “on-sale” or “off- 
sale” permittee, or to the owner of the prem¬ 
ises on which the business of any “on-sdle” 
or ‘‘off-sale” permittee is to be conducted, any 
money, equipment, furniture, fixtures, or 
property with which the business of ^aid 

permittee is to be conducted. I 

I 

The word “beverages” as used in said Act is 
defined in section 1 thereof to mean “beer, lager 
beer, ale, porter, wine, similarly fermented malt or 
vinous liquor, and fruit juice, containing one half of 
1 per centum or more of alcohol by volume, and not 

I 

more than 3.2 per centum of alcohol by weight.”j 
Ir. the instant case the property in which the 
applicant wishes to conduct his business is owned 
by Christian H. Heurich, Jr., who is the treasurer of 
the Chr. Heurich Company and the owner of 1,020 
shares of stock out of the total capitalization of 
S,0 (j 0 shares. This company is the holder of a per¬ 
mit for the manufacture of beverages undeif the 
Act of April 5, 1933. j 

It s true that Mr. Heurich does not hold a jman- 
ufactirer’s permit under the Act, but his company 
does. He is more than a mere stockholder in the 

j 

corporation—he is one of its principal officer^. It 


I 
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will be noted that the restrictions of sections 5 and 
8 of the Act are not upon the holder of a manufac¬ 
turer’s or wholesaler’s permit, but upon any “manu¬ 
facturer or wholesaler of beverages. ” The president 
or cashier of a banking corporation is usually re¬ 
garded as a banker. An officer of a corporation con¬ 
ducting a store ordinarily refers to himself as a mer- 
chant. Therefore, is not one who is the officer of a 
brewery corporation and a large holder of its capital 
stock a brewer or manufacturer of beverages within 
the usual and ordinary meaning of those words? 

In the case of Caminetti v. United States , 242 U.S. 
470, 4S5, the court said: 

Statutory words are uniformly presumed, 
unless the contrary appears, to be used m 
their ordinarv and usual sense, and with the 
meaning commonly attributed to them. 

And in the case of Maillard v. Lawrence , 16 How. 
251, it was said: 

The popular or received import of words 
furnishes the general rule for the intepretation 
of public laws as well of private and social 
transactions; and wherever the Legislature 
adopts such language in order to define snd 
promulge their action or their will, the list 
conclusion from such a course must be :hat 
they not only themselves comprehended the 
meaning of the language they have selected, 
but have chosen it with reference to the known 
apprehension of those to whom the legislative 
language is addressed, and for whom it is 
designed to constitute a rule of conduct, 
namely, the community at large. 


7 


The above case was quoted with approval in }Vool- 
ford Realtij Co. v. Rose , 286 U.S. 319, 327. ! 

Certainly, the community at large would draw no 
fine legal distinction between one who conducted a 
brewerv as an individual, and one who conducted it 

V / 

as officer of a corporation. Each would be regarded 
as a manufacturer of beverages. 

If, as held by the court below, sections 5 and 8 of 
the Act of April 5, 1933, have no application to 
Christian Heurich, Jr., it follows that every Officer 
of a brewery may enter into the business of selling 
beer at retail upon numerous premises. He may also 
purchase advantageous locations and rent them to 
others selling beer upon conditions prescribed by 
himself and he may lend money and equipment to 
persons engaging in such business. Thus thb Act 
would fail to correct the evil against which Congress 
plainly sought to guard and the restrictions which 
Congress has so carefully inserted in the Act Jvould 
become of no effect. 

Suppose the conditions are reversed, and a private 
manufacturer of beverages is the officer and dwner 
of stock in a corporation which owns the premises in 
respect of which the permit is desired. Could there 
be any question but that “a manufacturer * * * 

of beverages * * * has a substantial financial 

interest, direct or indirect * * * in the premises 

in respect of which such permit is to be issued? ” 
We submit there could be no question. And yet the 
present case presents a situation as objectionable, if 
not more objectionable, than the case supposed. 

17344—33-2 
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Can it be that Congress intended to permit the one 
and prohibit the other? This would result in an 
absurdity. 

It is well settled that statutes “must be given a 
reasonable construction so as to avoid an absurd and 
unjust conclusion ” (Field v. United States , 27 App. 
D.C. 433) and “are not to be construed so strictly as 
to defeat the obvious intention of the legislature’' 
(Trade v. United States, 33 App. D.C. 29). 

In the case of District of Columbia vs. Dewalt, 31 
App. D.C. 327, one Dewalt was charged in the Police 
Court with engaging in the practice of veterinary 
medicine in violation of law. While the Act there in 
question provided for the making of applications for 
licenses to practice this profession and the issuance of 
licenses to persons qualified, and further provided 
penalties for the violation of the provisions of the 
statute, nowhere in the Act was one expressly pro¬ 
hibited from engaging in the practice of veterinary 
medicine without a license. The Police Court dis¬ 
missed the complaint for that reason. In holding 
that, in spite of this omission in the statute, a reading 
of the Act disclosed an intention on the part of 
Congress to prohibit the practice of this profession 
without a license, and that the Act should be con¬ 
strued accordingly, the Court said: 

* * * Ax ANALYSIS OF THE WHOLE STATUTE 
WILL DETERMINE THAT QUESTION, SINCE, “ IN 
CONSTRUING A STATUTE, WE ARE NOT ALWAYS 
CONFINED TO A LITERAL READING ”, BUT “ MAY 
CONSIDER ITS OBJECT AND PURPOSE, THE THINGS 
WITH WHICH IT IS DEALING, AND THE CONDI- 
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TION OF AFFAIRS WHICH LED TO ITS ENACT¬ 
MENT SO AS TO EFFECTUATE, RATHER THAN 


DESTROY, THE SPIRIT AND FORCE OF 


THlk 


LAW 


WHICH THE LEGISLATURE INTENDED TO ENACT.” 

American Tobacco Co. v. Werckmeister, 207 
U.S. 2S4. * * * 


* * * It was conceded in the argument 

at bar that, if the defendant had been prose¬ 
cuted for not applying for a license, the com¬ 
plaint would not have been subject to attack. 
This concession illustrates the almost (ridicu¬ 
lous result of a literal reading of the statute. 
Under such an interpretation a person, by 
applying for a license, even though not pos¬ 
sessing the qualifications required by the act 
and even though not receiving a license, es¬ 
capes all liability to prosecution. It was the 

SUBSTANCE, AND NOT THE SHADOW, WITH 

which Congress was dealing. The 6bject 

OF THE ACT WAS NOT TO PROVIDE IDLE FORMS 

and ceremonies, but to rid the District of 
quack horse doctors. Whilst it is trde that 
penal statutes are to be strictly construed, it 
is equally as true that they are to be inter¬ 
preted according to the manifest import of the 
language employed and the evils sought to be 
overcome. Northern Securities Co. v. United 
States , 193 U.S. 358, 48 L. ed. 709, 24 Sup. Ct. 
Rep. 436. Courts should not, and no not, 

CONSTRUE PENAL STATUTES SO STRICTLY AS TO 
DEFEAT THE OBVIOUS INTENTION OF THE LEG¬ 
ISLATURE. United States v. Lacker , 134 U.S. 
624, 33 L. ed. 1080, 10 Sup. Ct. Rep. &2o. 
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In the case of Federal Trade Commission v. Western 
Meat Company , 272 U.S. 554, the statute there in¬ 
volved prohibited a corporation from acquiring the 
whole or any part of the capital stock of another 
corporation ‘‘where the effect of such acquisition may 
be to substantially lessen competition. ” The Federal 
Trade Commission was authorized, when it found a 
person violating any provision of the Act, to enter 
‘‘an order requiring such person to cease and desist 
from such violations.” The Commission, finding that 
the Western Meat Market, respondent in that case, 
had unlawfully acquired the stock of the Nevada 
Packing Company, a competing corporation, and 
after the proceeding had begun before said Com¬ 
mission. had acquired that plant and other property 
of the Packing Company, entered an order requiring 
the respondent to divest itself not only of its stock 
holdings, but also of the plant and property it had 
acquired. In sustaining the order of the Commission, 
the Court said: 

The court below held this order went beyond 

the Commission \s authoritv and directed that 

%/ 

it be modified by eliminating “the injunction 
against 1 the acquisition by the petitioner of 
the plant and property of the Nevada Packing 
Company.” 

Respondent maintains that the Commis¬ 
sion ’s authority is strictly limited by the 
statute and that where there has been an un¬ 
lawful purchase of stock it can do no more 
than enter “an order requiring such person to 
cease and desist from such violations and divest 
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itself of the stock held.” Also, that the Com¬ 
mission has no power to prevent or annul the 
purchase of a competitor's plant and business, 
as distinguished from stock therein. Wilder 
Manufacturing Co. v. Corn Products Refining 
Co., 236 U.S. 165, 174; Federal Trade Commis¬ 
sion v. Beech-nut Packing Co., 257 U.S. 441, 
453; Federal Trade Commission v. Sinclair Re¬ 
fining Co., 261 U.S. 463, 475, are relied ujpon. 

Without doubt the Commission may not 

GO BEYOND THE WORDS OF THE STATUTE 
PROPERLY CONSTRUED, BUT THEY MUSl( BE 
READ IN THE LIGHT OF ITS GENERAL PURPOSE 
AND APPLIED WITH A VIEW TO EFFECTUATE 

such purpose. Preservation of established 
competition was the great end which the 
legislature sought to secure. j 

The order here questioned was entered >Vhen 
respondent actually held and owned the ^tock 
contrary to law. The Commission’s duty 
was to prevent the continuance of this unlaw¬ 
ful action by an order directing that it cease 
and desist therefrom and divest itself of what 
it had no right to hold. Further violations 

° # i 

of the Act through continued ownership dould 
be effectively prevented only by requiring the 
owner wholly to divest itself of the stock and 
thus render possible once more free pUy of 
the competition which had been wrongfully 
suppressed. The purpose which the law¬ 
makers entertained might be wholly defeated 
if the stock could be further used for securing 
the competitor’s property. And the samje re¬ 
sult would follow a transfer to one controlled 
by or acting for the respondent. 
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Although the respondent held all the capital 
stock, the plant and other property of the 
Nevada Packing Company had not been ac¬ 
quired. The Commission directed that it so 
divest itself of all this stock as to include in 
such divestment the Packing Company’s plant 
and property necessary to the operation 
thereof, etc. Taken literally, this goes be- 
vond the situation revealed bv the record, but 
the order must be construed with regard to 
the existing circumstances. Divestment of 
the stock must be actual and complete and 
may not be effected, as counsel for respondent 
admitted was intended, by using the control 
resulting therefrom to secure title to the 
possessions of the Packing Company and then 
to dissolve it. Properly understood, the order 
was within the Commission’s authority, and 
the court below erred in directing the elimina¬ 
tion therefrom of the above-quoted words. 
Its decree must be modified accordingly and 
then affirmed. 

In the case of Lauer v. District of Columbia , 11 
App.D.C. 453, this court had before it the question 
of what constituted a sale of intoxicating liquor 
within the meaning of the Act of Congress approved 
March 3, 1893 (27 Stats. 567). The term “intoxicat¬ 
ing liquors’’ was defined in the Act as including beer 
without regard to its alcoholic content. In sustain¬ 
ing an instruction given to the jury in the Court 
below, this Court said (pp. 456, 457): 

The correctness of this charge is not 

TO BE TESTED BY THE TECHNICAL MEANING,. 
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IN LAW, OF THE WORD “SALE”. The QUESTION 

is, What is the meaning of the wt>rd as 

USED IN THE ACT OF CONGRESS UNDER W’HflCH 

I 

THE DEFENDANT HAS BEEN CONVICTED? 

We think there is but one reasonable answer, 
and that appears in the charge complained of. 

The STATUTE WAS ENACTED WITH THE DOUBLE 
PURPOSE OF INCREASING THE REVENUES OF 

the District and providing a remedy ror 

MANY OF THE EVILS THAT EXPERIENCE RAD 
SHOWN TO ATTEND THE UNRESTRAINED TRAFFIC 
IN LIQUORS, AT RETAIL, TO BE DRUNK UPON 
THE PREMISES WHERE SOLD. NOTWITHSTAND¬ 
ING THE PENAL CLAUSES, WITHOUT WHICH IT 
WOULD BE A DEAD LETTER, THE ACT IS TCf BE 
REGARDED AS A GENERAL REVENUE AND RE¬ 
MEDIAL STATUTE, AND GIVEN A LIBERAL AND, 
AT THE SAME TIME, REASONABLE CONSTRUC¬ 
TION, IN AID OF THE REMEDY, RATHER THAN A 

7 i 

STRICT AND NARROW ONE IN THE INTEREST 
ONLY OF THOSE WHO VIOLATE OR EVADE ITS 
PROVISIONS. | 

Turning to the first clause of the first secjtion 
of the act, we find its object thus compre¬ 
hensively stated: “That no person shall sell, 
offer for sale, or traffic in, barter or exchRnge 
for goods, in the District of Columbia, I any 
intoxicating liquors except as hereinafter pro¬ 
vided.’’ j 

Read in connection with the foregoing, 1 it is 
plain that the word sale, as used in section 12, 
was intended to be given meaning, generally, 
as any act whereby liquors shall be disposed of 
by one person to another under circumstances, 
not within the special exceptions of the act 
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and not plainly showing a mere friendly gift 
or ‘‘treat.” The acts of this defendant in 

FURNISHING BEER TO HIS 30ARDERS AND TO 
CUSTOMERS WITH THEIR MEALS AND LUNCHES 
CANNOT BE REGARDED AS SUCH A GIFT. It 
WAS NOTHING BUT A DEVICE WHEREBY HE 
SOUGHT TO ESCAPE COMPLIANCE WITH THE 
REGULATIONS IN RESPECT OF LICENSES, AS 
WELL AS TO EVADE THE POSITIVE PROHIBITION 
OF THE SALE OF LIQUORS WITHIN A MILE OF 

the Soldiers' Home. 


It will be noted that the statute involved in the 
case at bar is not only a statute for the raising of 
revenue but also one to remedy the evils existing 
prior to prohibition in the sale of beer. 

In the case of District of Columbia v. Gardiner . 39 
App.D.C., 389, this Court had before it an amend¬ 
ment to the Act considered in the Lauer case. This 
amendment (Act of Congress approved April 28, 
1904. 33 Stats. 565), made it unlawful “to sell, give, 
or dispense” intoxicating liquor to a minor and then 
provided a criminal penalty for such violation “and 
in addition to such penalty the license for the place in 
which such intoxicating liquors were sold to a minor 
shall be revoked.' ? It was contended that a licensee 


who had given liquor to a minor, while subject to the 
criminal penalty, was not subject to the additional 
penalty of the revocation of his license, since the 
intoxicating liquors were not sold. This contention 
was sustained by the Police Court. This court, 
reversing the lower court, said (Pages 393, 394): 
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It is the settled doctrine of this court tlJiat a 

. # i 

liberal and reasonable construction shah be 
given these statutes in view of their remedial 
objects and purposes, so as to effect the same. 
Lauer v. District of Columbia , 11 App.D.C. 
453-457; District of Columbia v. Dew all, 31 
App.D.C. 326, 331; United States ex rel 
Stevens v. Richards, 33 App. D.C. 410-417. 

The object of the law, by which reve¬ 
nue WAS TO BE RAISED FROM LICENSING THE 
SALE OF LIQUOR, WAS ALSO TO PREVENT, AS 
FAR AS POSSIBLE, MANY OF THE EVILS RESULT¬ 
ING therefrom. An object manifested 
throughout was to prevent one of the greatest 
of these; namely, the consumption of intoxi¬ 
cating liquors by persons, particularly feniales, 
under the age of twenty-one years. Th4 evil 
to be remedied is the consumption of liquor 
by such persons, and not merely its sa^e to 
them. 

Throughout the statutes, therefore, we find 
such words as “dispose’’, “ distribute”, “dis¬ 
pense’’, “give”, and the like used in frequent 
conjunction with the word “sell” an<jl its 
derivatives. These are not used, neces¬ 
sarily, IN THEIR TECHNICAL SENSE OR MEAN¬ 
ING, BUT TO PREVENT SUBTERFUGES j AND 

evasions of the law. Lauer v. District of 
Columbia , 11 App.D.C. 453-457. Th|s is 
manifest in the first clause of the statute under 
consideration, which defines the offense] In 
prescribing the penalty all of the words were 
not carried into the clause, but the word 
“sold” is used alone. 
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Licenses are only granted for places where 
liquor is sold, but, as we have seen, the object 
of the law was not to prohibit sales merely to 
minors but to prevent their obtaining liquor, 
in any way, for consumption. To require the 
revocation of the license of a licensee who 
thwarts this purpose by willful violation of the 
law is both a reasonable and just provision to 
effect the express purpose of the law. To say 
that Congress recognized a substantial 

DIFFERENCE BETWEEN THE MEANS BY WHICH 
LIQUOR MIGHT BE OBTAINED BY MINORS, AND, 
THEREFORE, INTENDED TO DISCRIMINATE BE¬ 
TWEEN A TECHNICAL SALE AND OTHER WAYS OF 
FURNISHING THE LIQUOR TO THEM, IS NOT ONLY 
IN CONFLICT WITH THE EXPRESS WORDS IN 
WHICH THE DEFENSE IS DEFINED BUT LEADS 
TO AN UNREASONABLE CONCLUSION. “ Noth¬ 
ing is better settled than that statutes are to 
receive a sensible construction, such as will 
effect the legislative intention, and, if possible, 
so as to avoid an unjust or an absurd conclu¬ 
sion.” Lau Oir Beu' v. United States , 144 
U.S. 47-59, 36 L.Ed. 340-344, 12 Sup. Ct. 
Rep. 517; Fields v. United States , 27 App.D.C. 
433-441. 

To hold that Christian Heurich, Jr., is not a manu¬ 
facturer of beverages within the meaning of the Act 
of Congress would permit a brewer by the simple 
act of incorporating his brewing business to do indi¬ 
vidually all of the things which the statute prohibits 
a manufacturer of beverages from doing. Certainly 
this was not the intention of Congress. 
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In a recent decision, Callus v. Independent Taxi 
Owners Association , Incorporated. decided May\ 29, 
1933 , 61 W.L.R. 452, this Court said: 

“ If any general rule can be laid down, in the 
present state of authority, it is that a corpora¬ 
tion will be looked upon as a legal entity as a 
general rule, and until sufficient reason tb the 
contrary appears; but, when the notion of legal 
entity is used to defeat public convenience, 
justify wrong, protect fraud, or defend crime, 
the law will regard the corporation as an asso¬ 
ciation of persons.’’ United States v. Milwau¬ 
kee Refrigerator Transit Co., 142 Fed.j 255; 
Bank v. Trebein Co., 59 Ohio St. 316, 52 N.E. 
834; Luckenback S.S. Co. v. Grace & Coj., 267 
Fed. 676, 681; Lehigh Valley v. Dupont, 128 
Fed. 840; Munsey Pidp Co. (C.C.A. 2dj), 139 
Fed. 546; Foard Co. v. State of Maryland, 219 
Fed. 827; Morewatz Private Corporation, sec. 
227; Maloney Co. v. The Mid Continent Pe¬ 
troleum Corp., 49 Fed. (2d) 146; Boatright v- 
Radio Corp., 46 Fed. (2d) 388; McGaskill v. 
U.S. , 216 U.S. 514. 

We submit, therefore, that the Commissioners of 
the District of Columbia did not act arbitrarily in 
refusing petitioner a permit on the ground that a 
manufacturer of beverages had a substantial financial 

l 

interest, direct or indirect, in the premises in fespect 
of which such permit is desired. At least the right 
of petitioner to a permit is not so “ clear and in¬ 
disputable” as to entitle him to a right of mandamus. 


In the recent case of McCarl v. Miguel , decided 
June 26, 1933, 61 W.L.R. 637, the Court of Appeals 
said: 

In every case which we know of in which 
%/ 

there is a disputed question of fact itself es¬ 
sential to a determination of the case, or where 
there is a question of merits to be considered, 
courts have held that injunction or mandamus 
is not the proper remedy. Certainly there is 
on the face of the applicable statutes we have 
referred to serious doubt whether Congress 
has placed the enlisted personnel of the 
Philippine Scouts in the same class as enlisted 
men of the Regular Army, and if this is true, 
then obviously the right to mandamus is not 
“clear and indisputable'' (Board of Commis¬ 
sioners v. Aspinwall, supra), for admittedly 
there is no direct legislation on the subject. 

Furthermore, “It is well settled that mandamus 

is never issued where it would be likelv to further a 

%/ 

wrong or cause an injustice. Courts grant it as a 
matter of grace, not of right.” Payne v. United 
States , 50 App.D.C. 119. 

In the case of Stoirell v. Deming , 57 App.D.C. 223, 
this Court said: 

Moreover, under the Code of the District 
of Columbia, as on general principle, manda¬ 
mus is an extraordinary remedial process, 
which is awarded, not as a matter of right, but 
in the exercise of a sound judicial discretion. 
It will not issue to direct an act which will 
work a public mischief. Duncan Townsite 
Co. v. Lane , Secretary of the Interior , 245 
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U.S. 308; U.S. ex rel. Arant v. Lane, Secretary 
of the Interior , 249 U.S. 367. We are con¬ 
vinced that sound discretion for the preven¬ 
tion of public inconvenience leads to the denial 
of mandamus as applied for in this case. See 
Newman v. U.S. ex rel Frizzell , 238 U.S. 537; 
Fairchild v. Hughes , 258 U.S. 126. 

One thing is plain from a reading of the Act of -jVpril 
5, 1933, and that is that Congress intended to divorce 
the business of manufacturing and wholesaling bever¬ 
ages from the retail business generally, no brewer 
being allowed under the provisions of section 4 o|f the 
Act to hold any “on sale” permit or more than one 
“off sale” permit, and the latter only for the same 
premises as that designated in the manufacturers’ or 
wholesalers’ permit. As before stated, the sustaining 
of petitioner’s contention would permit the very con¬ 
ditions to exist which Congress sought to prevent. 

We are dealing here with an Act of CongressL not 
with a municipal ordinance. Congress was certainly 
aware of the evils that arose under the old statutes 
from the control exercised by manufacturers and 
wholesalers over the retail business, and intended, as 
shown by the very clear language of the present Act, 
to put an end to such control and interference. If 
the purpose and intent of the law^ can be so Easily 
evaded by the simple expedient of a corporation 
taking property in the name of one of its officers or 
employees, or by a brewer incorporating his business, 
this provision of the law becomes a nullity, because 
these methods of evasion would be instantly adopted. 


i 

i 


20 


The effect in either case is the same and the dominance 
of the manufacturer or wholesaler would still continue. 
If the law is to be effective the spirit of the Act must 
be observed and enforced. 

The principle that laws must be enforced accord¬ 
ing to their purpose and intent is amply illustrated 
by the cases cited above, and many others might be 
supplied. 

It is, therefore, submitted that the judgment of the 
court below should be reversed. 

William W. Bride, 
Corporation Counsel , D.C ., 
Vernon E. West, 

Principal Assistant Corporation Counsel , D.C., 

Attorneys for Appellants . 
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STATEMENT OF THE CASE. 

On and prior to April 19, 1933, the appellee 1 was 
tenant of premises number 4200 Wisconsin Avenue, 
X. W., Washington, D. C., where lie was conducting a 
grocery store. The fee simple title and absolute own¬ 
ership of the property was in Christian Heurich, Jr. 
On the above mentioned date the appellee pursuant to 
the provisions of the Act of Congress of April 5,! 1933, 


o 


made application 10 the appellants for the issuance to 
him of an “off sale” permit to sell beverages (beer) 
upon said premises. (R. p. 3) Permit was denied 
a]>pellee upon the ground that the owner of said prem¬ 
ises was a stockholder and officer of the Chris. Heurich 
Brewing Company, a corporation engaged in the man¬ 
ufacture of beverages, and in consequence thereof the 
Chris. Heurich Brewing Company had a substantial 
financial interest . direct or indirect in the premises. 
Xo other fact was alleged in the answer of appellants 
to justify their finding and refusal to issue the permit. 
(R. p. 20) 

The single question for decision is whether the own¬ 
ership of stock and the holding of an office in a cor¬ 
poration engaged in the manufacture of beverages 
makes such stockholder and officer a manufacturer of 
beverages within the provisions of the Act; so that 
property bona fide owned by him in fee simple, in 
which the corporation has no interest whatever, finan¬ 
cial or otherwise, may not be used as a place where 
beverages are sold bv the tenant of the owner. 


ARGUMENT 

In order for the prohibition of Section 5 of the Act 
to apply, it must appear that a manufacturer or whole¬ 
saler of beverages has a substantial financial interest, 
direct or indirect, in the business for which the per¬ 
mit is requested, or in the premises in respect of which 
the permit is to be issued. It is not contended by ap¬ 
pellants that a manufacturer has any interest in the 
business to be conducted by the appellee under the 
permit. Some substantial financial interest in the 
premises, as distinguished from the business, must 
therefore be shown in the manufacturer to justify the 


refusal of tlie permit. What substantial financial in¬ 
terest could the corporation, Chris. Heurich Brewing 
Company, acquire in the individually owned property 

of Christian Heurich, dr., solely bv reason of the lat- 

• » « 

tor's ownershi]) of stock in that corporation ! It is 
not contended that the corporation exercises any con¬ 
trol oi* dominion over the property of Christian Heu¬ 
rich, Jr., or that it has any interest, direct or indirect, 
in the rents, issues or profits arising from said prop¬ 
erty. His ownership of the land in question is as in¬ 
dependent of the interference of the corporation as it 
is of that of any individual. The property involved 
was acquired in his own right and with his own funds, 
before the Act in question was passed by Congress. 
The language of the statute is significant. It requires 
that more than a mere interest be shown in a manu¬ 
facturer—it must be both substantial and financial be¬ 
fore the appellants are justified in refusing a permit. 
An interest growing out of business or social relations 
will not suffice. It must be fina)icial and substantial. 
There is not in the answer a single allegation of fact 
which shows that the corporation has the slightest 
financial interest in the property involved, to say noth¬ 
ing of a substantial interest of that character. 

It is a settled rule of construction that where a stat¬ 
ute is clear and free from all ambiguity, the letter of it 
is not to be disregarded in favor of a mere presump¬ 
tion as to what is the policy of the GovernmentJ even 
though it may be the settled practice of an executive 
department. St. Paul M. & M. R. Co. v. Phelps, 137 
IT. S. 528. 

Applying this rule to the statute here involved, and 
giving full effect to the language employed by Con¬ 
gress, how can it be said that anything short of a bhow- 
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mg that the Brewing Company lias a substantial fi¬ 
nancial interest in the property involved would jus¬ 
tify the appellants in refusing the requested permit. 

If Congress had intended to prohibit the issuance of 
beverage permits to tenants of real estate owned by 
stockholders and officers of corporations engaged in 
the manufacture of beverages, that purpose, if legally 
permissible, would have been easy of accomplishment. 
Its omission to do so is the best evidence of its lack 
of intention to so burden real estate in this District. 
It is to be assumed that if Congress did not consider 
the restrictions contained in Section 5 of the Act suffi¬ 
cient to insure the honest and proper administration 
of the law. it would have provided other safeguards. 
It was content in its wisdom to apply the prohibition 
crnltf to properties in which a manufacturer has a sub¬ 
stantial financial interest. Is it permissible for the 
court to so construe the Act as to extend the prohibi¬ 
tions beyond the express terms of the statute? Would 
not such construction amount to judicial legislation? 

It is within the knowledge of all that many persons, 
while engaged in one business, are stockholders and 
officers in manv corporations engaged in other busi- 
ness. Can it reasonablv be said that because of the 
interest of such stockholder he is to be regarded as 
engaged in the business conducted by one or all of 
such corporations ? Among the stockholders and offi¬ 
cers of the Chris. Heurich Brewing Company are phy¬ 
sicians, hardware merchants, and men engaged in other 


lines of business. Did Congress by this statute mean 
to prohibit the issuance of a permit to the tenant of 
anv of these gentlemen because of their stock interest 
in the Brewing Company? How can it justly be 
argued that because of such stockholding the corpo- 



ration lias either a substantial or financial interest in 
the property of the merchant or physician? 

The language of Section 5 of the Act is cleajr and 
unambiguous, and its application should not be ex¬ 
tended by construction to subjects or persons not 
fairly embraced within its terms. 

In U. S. v. Wiltberger, 5 Wheat 76, 95, it is said: 

“The intention of the legislature is to be col- 
lected from the words thev employ. Where there 
is no ambiguity in the words, there is no room for 
construction. The case must be a strong o|ie in¬ 
deed, which would justify a court in departing 
from the plain meaning of words, especially in a 
penal act, in search of an intention which the 
words themselves did not suggest. To determine 
that a case is within the intention of a statute, its 
language must authorize us to say so. It \could 
be danaerous, indeed, to carry the principle, that a 
case which is within the reason or mischief of a 
statute, is within its provisions, so far as to pun¬ 
ish a crime not enumerated in the statute, because 
it is of equal atrocity, or of kindred character, 
with those which are enumerated. ” 

In Cherokee Tobacco v. IT. S., 11 Wall., 616, 620, the 
court said: 

“The language of the section is as clear and ex¬ 
plicit as could be employed. It embraces indis¬ 
putably the Indian territories. Congress not hav¬ 
ing thought proper to exclude them, it is not for 
this court to make the exception. If the exemption 
had been intended it would doubtless have bejen ex¬ 
pressed. There being no ambiguity, there! is no 
room for construction. It would be out of place.” 


See also Texas v. Chiles, 21 Wall. 4SS. 
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It is not even suggested that Christian Heurieh, Jr., 
is not the sole owner in good faith of the property in¬ 
volved. If it had been shown that he held title to the 
property for the benefit of the Brewing Company or 
that the Brewing Companv had a substantial financial 
interest in the property, the action of the appellants 
would have been cl earl v justified under the act. Xo 
evasion of the Act should be permitted, but to justify 
the denial to the owner, of the beneficial use of his 
property, a clear violation of the letter, as well as the 
spirit of the Act. should be shown. An intent on the 
part of Congress to deprive a particular class of the 
right to use their property for a particular purpose, 
while extending the right to others, should clearly ap¬ 
pear from the language employed, and should never 
be based upon conjecture or speculation as to the re¬ 
sults sought to be attained bv the legislation. 

In the instant case, Christian Heurieh, Jr., is not a 
manufacturer of beverages. The permit to manufac¬ 
ture was not issued to him, but to the corporation. He 
has never applied for a permit of any kind. The appli¬ 
cation in the instant case was made by appellee, who 
has no interest in the Brewing Company, or Christian 
Heurieh, Jr., other than as a tenant of the latter's 
property. 

The Supreme Court, in the case of U. S. v. Delaware 
& Hudson Co., 213 U. S. 366, had occasion to construe 
the provisions of the 4 ‘Commodities Clause’’ of the 
Hepburn Act as follows: 


“From and after Mav first, nineteen hundred 
# *■ ' 

and eight, it shall be unlawful for any railroad 
company to transport from any state, territory, 
or the District of Columbia to anv other state, 
territory, or the District of Columbia, or to any 
foreign country, any article or commodity, other 


than timber and the manufactured products 

thereof, manufactured, mined, or produced j by it, 

or under its authoritv, or which it mar own in 

• / « 

whole or in part, or in which it mav have anv in- 
terest, direct or indirect, except such articles or 

commodities as mav be necessarv and intended for 

• • 

its use in the conduct of its business as a common 


carrier. 


> * 


It was contended on behalf of the Governmei 


t that 


the railroad company had violated the provisions of 
the Act by transporting coal which had been mined 
and was owned by a corporation in which the railroad 
company was a stockholder, irrespective of the [extent 
of such stock ownership. In its opinion, the court said, 
p. 404: j 

‘This construction of the provision rests not 
only upon the meaning which the government in¬ 
sists should be given to its text, but on tlie sig¬ 
nificance of the text as illumined by what it is 
insisted was the result intended to be 'accom¬ 
plished by the enactment of the clause. The pur¬ 
pose, it is contended, was not merely to compel 
railroad companies to dissociate themselves be¬ 
fore transportation from articles or commodities 
manufactured, mined, produced, or owned by them, 
etc., but moreover to divorce the business of trans¬ 
porting commodities in interstate commerce from 
their manufacture, mining, production, ownership, 
etc., and thus to avoid the tendency to discrimina¬ 
tion, forbidden by the act to regulate commerce, 
which, it is insisted, necessarily inheres! in the 
carrying on by a railroad company of the tusiness 
of manufacturing, mining, producing, or owning, 
in whole or in part, etc., commodities which are 
by it transported in interstate commerce.’ ’ 
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In denying the construction coni ended for bv the 
• « 

Government, the Court, p. 415, said: 

“We then construe the statute as prohibiting a 
railroad company engaged in interstate commerce 
from transporting in such commerce articles or 
commodities under the following* circumstances 
and conditions: (a) When the article or commodity 
has been manufactured, mined, or produced by a 
carrier or under its authority, and, at the time of 
transportation, the carrier has not, in good faith, 
before the act of transportation, dissociated itself 
from such article or commodity; (b) When the car¬ 
rier owns the article or commodity to be trails- 
ported, in whole or in part: (c) When the carrier, 
at the time of transportation, has an interest, di¬ 
rect or indirect, in a legal or equitable sense, in the 
article or commodity, not including, therefore, ar¬ 
ticles or commodities manufactured, mined, pro¬ 
duced. or owned, etc., by a bona fide corporation 
in which the railroad company is a stockholder.” 


In the later case of t\ S. v. Lehigh Valley "Railroad 
Co., 220 l\ S. 257, 266, in commenting upon its deci¬ 
sion in U. S. v. Delaware & Hudson Co., supra, the 
court, said: 

‘‘In coming to determine whether the govern- 
ment was correct in its contention that these pro¬ 
hibitions operated to prevent a railroad company 
from transporting a product because it was owned 
by or had,been mined, manufactured, or produced 
by a corporation in which the railroad company 
was the owner of stock, irrespective of the amount 
of such stock ownership, it was expressly decided 
that the prohibitions of the statute were addressed 
only to a legal or equitable interest in the commod¬ 
ities to which the prohibitions referred; that they 
therefore did not prohibit a railroad company 
from transporting commodities mined, manufac- 
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lured, produced, or owned by a distinct corpora¬ 
tion, merely because the railroad company was the 
owner of some or all of the stock in such corpora¬ 
tion.” 


If, as held in the last cited cases, the ownership by 
the railroad company of the entire stock of the mining 
corporation did not give the railroad any interest, di¬ 
rect or indirect, in the coal mined and owned by the 
mining company, it would seem to follow as a logical 
conclusion that ownership of stock by Christian Heu- 
rich, Jr., in the Chris. Heurich Brewing Company does 
not give the latter any interest, legal, equitable or finan¬ 
cial in real estate owned exclusivclv bv Christian lieu- 

* * 

rich, Jr. 

The facts in the instant case are not in dispute. 
Construing the answer most strongly against the ap¬ 
pellants, it is fair to assume that Christian Heurich, 
Jr., is the bona tide owner of the property involved, 
that he does not hold it for the benefit or in the inter¬ 
est of the Brewing Company, and that the Brewing 
Company has no interest, legal or equitable, in the 
property itself or the returns therefrom. Under] these 
circumstances, the duty to be performed by the Appel¬ 
lants was clearly ministerial, even though in the per¬ 
formance thereof it became necessarv for them to con- 

% 

strue in some measure the Act of April 5, 1933. 

In Roberts v. Valentine, 176 U. S. 219, 231, the Court 

i 

said: 

I 

“Unless the writ of mandamus is to bjecome 
practically valueless, and is to be refused even 
where a public officer is commanded to do A par¬ 
ticular act by virtue of a particular statute, this 
writ should be granted. Everv statute to some 
extent requires construction by the public officer 
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whoso duties mav be defined therein. Such officer 
must read the law, and he must therefore, in a 
certain sense, construe it. in order to form a judg¬ 
ment from its language what dutv he is directed 
by the statute to perform. But that does not nec¬ 
essarily and in ail cases make the dutv of the offi- 
% * 

cor anything other than a purely ministerial one. 
If the law direct him to perform an act in regard 
to which no discretion is committed to him, and 
which, upoii the facts existing, he is bound to tier- 
form. then that act is ministerial, although de¬ 
pending upon a statute which requires, in some 
degree a construction of its language bv the offi- 
cor. Unless this be so, tlie value of this writ is 
very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by stat¬ 
ute might refuse to perform it, and when Ins re¬ 
fusal is brought before the court he might success- 
fully plead that the performance of the duty in¬ 
volved the construction of a statute bv him, and 
therefore it was not ministerial, and the court 
would on that account be powerless to give relief. 
Such a limitation of the powers of the court, we 
think, would be most unfortunate, as it would re¬ 
lieve from judicial supervision all executive offi¬ 
cers in the performance of their duties, whenever 
they should plead that the duty required of them 
arose upon the construction of a statute, no mat¬ 
ter how plain its language, nor how plainly they 
violated their duty in refusing to perform the act 
required.” 


In the light of the conceded facts and the law as 
pronounced in the cases cited, it is respectfully sub¬ 
mitted that mandamus was the appropriate remedy in 
this case, and that the judgment of the court below was 
right and should be affirmed. 

Joseph T. Sherier, 

1001 15th Street, X. W., 
Attorney for Appellee. 



